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	Your search for the right title company ends here.
Whether you're a realtor, lender, attorney or builder, you'll find an experience with
Devon Title Agency can make the entire transaction convenient and hassle-free.

TROY – CORPORATE OFFICE
1680 Crooks Rd.

Troy, MI  48084

Phone:
(248) 273-4300

Fax:  (248) 273-4301

Order Dept. Fax:  (248) 273-4302

	
	ST. CLAIR

1362 North River Road, Suite 2A
St. Clair, MI  48079

Phone:
(810) 326-4530

Fax:  (810) 326-4539

CLINTON TOWNSHIP
42450 Hayes, Suite 4
Clinton Township, MI  48038
Phone:  (586) 226-1900
Fax:  (586) 226-0900
LIVONIA
37463 Schoolcraft Road
Livonia, MI  48150
Phone: (734) 432-9100
Fax:  (734) 432-9300
PETOSKEY

1301 S. US 131 Hwy., Suite 5

Petoskey, MI  49770

Phone: (231) 348-8410

Fax:  (231) 348-8420
	OTSEGO
109 S. Fair Street

Otsego, MI  49078

Phone:  (269) 694-9458

Fax:  (269) 694-5342

PORTAGE
800 E. Milham, Suite 201

Portage, MI  49002

Phone:
 (269) 323-8600

Fax:  (269) 323-8610

THREE RIVERS

1170 W. Michigan Avenue, Suite 6
Three Rivers, MI  49093

Phone:  (269) 279-9522

Fax:  (269) 279-9544

BATTLE CREEK
77 South 20th Street
Battle Creek, MI  49015
Phone: (269) 964-7324
Fax:  (269) 964-7424

	
	Constantly searching for ways to serve you better
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Services Provided By Devon Title Agency
Our primary purpose is to provide specialized service for residential builder clients.
Some of the Functions administered by our Construction Department include:

1)
Administer construction draws

· We review sworn statements and waivers in order to provide letters, updates and policy endorsements to lenders.

· Our staff is pleased to assist with draw closings.
· We can provide you with any additional forms you may need.
2)
Prepare closing packages as needed
· We currently prepare closing papers for hundreds of clients in a quick and efficient manner.

3)
Accept and administer deeds/interests/discharge escrows
· In the event that there are underlying mortgages, land contracts or interests involved in your transactions, with your direction we will prepare the necessary documents to facilitate your closings. 

4)
Administer condominium deposits
· We are willing to accept reservations for your condominium projects.

5)
Develop and administer builder subdivision profile
· A complete set of restrictions, plats, etc., is maintained on each subdivision and we can also order any additional copies that may be needed from the county offices.

6)
Perform other closings you may need
· In the event you acquire vacant land or other purchases, we will be happy to prepare the necessary closing papers on your behalf, and handle your closing.
7)
Order title commitments
· We are happy to compile the necessary information needed to order a title commitment.

In addition to our residential department, Devon Title is capable of handling your larger land acquisitions and commercial projects.

Our staff is always eager to offer their assistance to better service you.

Devon Title offers a wide variety of title and escrow services and our commitment to you is not only to provide insurance, but to perform the highest and most comprehensive level of service achievable.


  1680 Crooks Road, Troy, MI  48084    

(248) 273-4300 Fax:  (248) 273-4302

	Title Order Form

Date______________________

Sales Amount __________________ Mortgage Amount_________________________

Property Address_________________________________________________________

City_____________________________ Tax ID # _______________________________

Lot/Sub _________________________________________________________________

________________________________________________________________________

County:      FORMCHECKBOX 
 Macomb        FORMCHECKBOX 
 Oakland        FORMCHECKBOX 
 Wayne       FORMCHECKBOX 
 Other_______________

Seller(s) _________________________________________________________________

Borrower(s) ____________________________________________________________________

 FORMCHECKBOX 
 Sale
 FORMCHECKBOX 
 Refinance         FORMCHECKBOX 
 2nd Mortgage         FORMCHECKBOX 
 Equity search

Additional Comments: ____________________________________________________

________________________________________________________________________

Realtor:  _______________________________ Contact:  ________________________

Address:  _______________________________________________________________

Phone:  ________________________________  Fax:  ___________________________

Lender:  _______________________________ Contact:  ________________________

Address:  _______________________________________________________________

Phone:  ________________________________  Fax:  ___________________________

Please fax to Devon Title at 248-273-4302 or e-mail to orderdesk@devontitle.com.

To check the status on a file, please call 248-273-4300.




Checklist for New Construction
Initial Closing with Lender for Construction Loan


1)
Place order with Devon Title for title commitment approximately two or three weeks prior to 


expected closing date. 

· Include copy of building agreement or purchase agreement with your order 
· Title commitment will be delivered to lender in approximately five working days


2)
Submit sworn statement and waivers three or four days prior to closing.

· Set closing

· Coordinate closing between lender, borrower and Devon Title
· Please set closing one week in advance to allow lender and Devon Title to prepare closing documents
3)
Call lender for inspection 
· Check with lender at the start to find out how much advance notice they will need to do an inspection
4) At closing, a Notice of Commencement in recordable form must be signed by the owner or general contractor and notarized.

5) At close the Owner/Designee Affidavit must be signed by designee and notarized.

6) Borrower will execute an Indemnity Agreement for the title company.
Second and Subsequent Draws


1)
Call lender for inspection.


2)
Submit sworn statement, waivers, and owner/designee affidavit to Devon Title.

3)
Devon Title must authenticate waivers that are not submitted directly from supplier, subcontractor, or laborer.

4)
Pick up check at lenders office or Devon Title (check with lender as to their policy).

NOTE:
If you have submitted conditional waivers with your sworn statement, Devon Title may disburse checks directly to the subcontractors and/or suppliers.

NOTE:
Remember, some lenders and/or borrowers require a 2 party check, made payable to the Builder and Borrower.

Final Closing or Draws


1)
Call lender for final inspection.


2)
Submit final sworn statement and waivers to Devon Title.

3)
Devon Title must authenticate waivers that are not submitted directly from supplier, subcontractor, or laborer


4)
Submit copy of certificate of occupancy to lender.


5)
Set final closing or pick up check. Depending on type of construction loan borrowers have, a final closing may be needed. Check with lender to see if a final closing is needed.

NOTE:
It is Devon Title Agency's policy on the final draw to disburse funds directly to all subcontractors/suppliers that are owed money and have submitted conditional waivers.  

Construction Loan Information
A construction loan, unlike a conventional mortgage, is not fully funded at the time of closing. Instead, the lender funds the loan as work progresses on the property, such that the lender's collateral roughly equals the amount disbursed. This helps insure that only work that is completed is being paid for. Our job at Devon Title is to review the construction documents and insure the lender for a certain amount of money based on these documents. The money can then be disbursed to the general contractor or the subcontractors/suppliers whichever applies. This process is called a "draw" and the first step of the draw is to fill out a sworn statement (Exhibit A). This form lists every subcontractor who has, or who will in the future, perform labor or supply materials to the property. In order for the draw to be speedily processed, the sworn statement must be filled out completely and accurately (see Instructions for Completion of Sworn Statement).

The next step is to have all subcontractors/suppliers who have been paid, or who are currently owed money to sign a waiver. The purpose of the waiver is to release the subcontractor's statutory right to place a lien against the property. There are four different choices on our waiver form, and it is imperative that the proper one be used (see Instructions for Completion of Waiver). It is also important that the waivers are filled out completely including amounts, dates, address, phone number and signatures.

The original sworn statement and waivers should be turned in to Devon Title. After they have been reviewed and found to be satisfactory, an endorsement letter will be sent to the lender insuring a certain amount of money. The money may be disbursed by the lender or by Devon Title.

NOTE:  If the waivers are delivered by the contractor (not the subcontractor/supplier who executed the 



   waiver), then Devon Title will be required to authenticate each waiver.

NOTE:  A faxed sworn statement and waivers are acceptable to get the ball rolling, however, originals must 


   be received before money is disbursed.

Instructions for Completion of Sworn Statement
And Submission of Waivers
Please refer to the attached sample sworn statement. The numbered columns correspond to the numbered instructions below.

1.
Subcontractor/Supplier or Laborer: List the name, address, and telephone number for all the subcontractors, material suppliers and laborers who will provide work or materials for construction of the project. Use estimates for unawarded contracts. Any additions or changes must be reflected on future sworn statements. It is important that each sworn statement reflect all laborers, material suppliers and subcontractors, not just those who are receiving payment with that particular draw request.

2.
Type of Improvement Furnished: List the type of improvement furnished (i.e. work to be done) or material provided. If your material supplier is someone other than the subcontractor, list them on a separate line item. (Differentiate between labor and materials.)

3. 
Total Contract Price: List the total contract price to be paid to the subcontractor or material supplier over the course of the entire project. Any changes in the contract amount must be reflected in future sworn statements.

4.
Adjusted Contract Price: This column should reflect the sum of the total contract price and are changes or adjustments (+ or  -) to the original contracted amount.
5. 
The Amount Already Paid: This column shows the total amount which has been paid to the subcontractor from previous applications (prior to and / or not including this current application).

6.
Amount Currently Owing: This column should show the amount currently owing (you have not paid) through this current draw period only (conditionals). The sum total of this column should be the amount of your current draw request to be paid. The amounts shown should reflect the exact amount to be paid.

7.
Balance to Complete: This column identifies the total balance remaining to be paid to the subcontractor or supplier to complete their contract as shown in column 3 or 5.
Checks and Balances: The figures in the columns for amount paid, amount currently owing and balance to complete, when added together should equal the total adjusted contract price.

Totals:
Add the columns and show the subtotals and totals at the bottom of each page.

8. 
The sworn statement must be signed and dated by the deponent and notarized. 
9. 
The waiver of lien section of the statement should be signed by the builder or contractor.

SWORN STATEMENT

Commitment No.: test
Lender: Loan Company Mortgage
Bank Office: 
Owner: John Q. Buyer
State of Michigan, County of : Oakland
______________________________________, being duly sworn deposes and says that _____________________________________________________ is the (owner, contractor, or subcontractor) of/for an improvement to the following described real property situated in the  County of Oakland Michigan, described as follows, _____________________________________________________  commonly known as: _________ ________________________________________________________________________________
That the following is a complete statement of each contractor, subcontractor, supplier, and laborer, for which laborer the payment of wages or fringe benefits and withholdings is due but unpaid, and for which laborer the payment of fringe benefits and withholdings is earned but unpaid, with whom the (contractor) (subcontractor) for performance under the contract with the owner or lessee thereof, and that the amounts due to the persons as of the date hereof are correctly and fully set forth opposite their names.

That (he) (she) has not employed or procured material from, contracted or subcontracted with, any persons, firm, or corporation other than those below-mentioned, and owes no monies for the construction of said buildings or improvements other than the sums set forth hereinafter.

That (he) (she) makes the foregoing statement as the (owner) (contractor) (subcontractor) or as the (owner) (contractor) (subcontractor) for the purpose of representing to the owner or lessee of the aforementioned premises and his or her agents and the mortgagee and Devon Title Agency that the aforementioned property free from claims of construction liens, or the possibility of construction liens except as specifically set forth below. 

	
	NAME, ADDRESS, & TELEPHONE NUMBER 
OF SUBCONTRACTOR

SUPPLIER OR LABORER
	TYPE OF 

IMPROVEMENT

FURNISHED
	TOTAL 

CONTRACT

PRICE
	ADJUSTED CONTRACT

AMOUNT
	AMOUNT

ALREADY 

PAID
	AMOUNT CURRENTLY OWING
	BALANCE TO

COMPLETE

	1.
	
	Basement – Block Layering or Poured Concrete
	
	
	
	
	
	
	
	
	
	

	2.
	
	Brick-Hollow Tile-Cement Block-Transit Mix Mat'l.
	
	
	
	
	
	
	
	
	
	

	3.
	
	Mason Labor & Materials
	
	
	
	
	
	
	
	
	
	

	4.
	
	Rough Lumber
	
	
	
	
	
	
	
	
	
	

	5.
	
	Finish Lumber-Mill Work-Flooring
	
	
	
	
	
	
	
	
	
	

	6.
	
	Carpenter Labor – Rough
	
	
	
	
	
	
	
	
	
	

	7.
	
	Carpenter Labor – Finish
	
	
	
	
	
	
	
	
	
	

	8.
	
	Rough Plumbing & Materials
	
	
	
	
	
	
	
	
	
	

	9.
	
	Finish Plumbing & Fixtures
	
	
	
	
	
	
	
	
	
	

	10.
	
	Heating & Air Conditioning Materials & Labor
	
	
	
	
	
	
	
	
	
	

	11.
	
	Plaster & Drywall Supplies
	
	
	
	
	
	
	
	
	
	

	12.
	
	Plaster & Drywall Labor
	
	
	
	
	
	
	
	
	
	

	13.
	
	Electric Wiring & Materials
	
	
	
	
	
	
	
	
	
	

	14.
	
	Painting & Decorating
	
	
	
	
	
	
	
	
	
	

	15.
	
	Aluminum Siding
	
	
	
	
	
	
	
	
	
	

	16.
	
	Cement Work – Inside
	
	
	
	
	
	
	
	
	
	

	17.
	
	Cement Work – Outside
	
	
	
	
	
	
	
	
	
	

	18.
	
	Electric Fixtures
	
	
	
	
	
	
	
	
	
	

	19.
	
	Excavating
	
	
	
	
	
	
	
	
	
	

	20.
	
	Structural Iron
	
	
	
	
	
	
	
	
	
	

	21.
	
	Cut Stone
	
	
	
	
	
	
	
	
	
	

	22.
	
	Insulation
	
	
	
	
	
	
	
	
	
	

	23.
	
	Roofing
	
	
	
	
	
	
	
	
	
	

	24.
	
	Sheet Metal & Tinning
	
	
	
	
	
	
	
	
	
	

	25.
	
	Floor Layering & Sanding
	
	
	
	
	
	
	
	
	
	

	26.
	
	Tile & Terrazzo
	
	
	
	
	
	
	
	
	
	

	
	SUBTOTALS CONTINUED ON THE REVERSE
	
	
	
	
	
	
	
	
	
	


WARNING TO OWNER. An owner or lessee of the above-described property may not rely on this sworn statement to avoid the claim of a subcontractor, supplier, or laborer who has provided a notice of furnishing  a laborer who may provide a notice of furnishing pursuant to section 109 of the construction lien act to the designee or to the owner or lessee if the designee is not named or has died.

	
	NAME OF 

SUBCONTRACTOR

SUPPLIES OR LABORER
	TYPE OF

IMPROVEMENT

FURNISHED
	TOTAL CONTRACT 

PRICE
	ADJUSTED

CONTRACT

PRICE
	AMOUNT 

ALREADY

PAID
	AMOUNT CURRENTLY OWING
	BALANCE TO

COMPLETE

	27.
	
	Grading & Sodding
	
	
	
	
	
	
	
	
	
	

	28.
	
	Linoleum
	
	
	
	
	
	
	
	
	
	

	29.
	
	Major Built-In Appliances
	
	
	
	
	
	
	
	
	
	

	30.
	
	Kitchen Cabinets
	
	
	
	
	
	
	
	
	
	

	31.
	
	Garage Doors
	
	
	
	
	
	
	
	
	
	

	32.
	
	Windows & Glass Door Walls
	
	
	
	
	
	
	
	
	
	

	33.
	
	Architectural Fees
	
	
	
	
	
	
	
	
	
	

	34.
	
	
	
	
	
	
	
	
	
	
	
	

	35.
	
	
	
	
	
	
	
	
	
	
	
	

	36.
	
	
	
	
	
	
	
	
	
	
	
	

	37.
	
	
	
	
	
	
	
	
	
	
	
	

	38.
	
	
	
	
	
	
	
	
	
	
	
	

	39.
	
	
	
	
	
	
	
	
	
	
	
	

	40.
	
	
	
	
	
	
	
	
	
	
	
	

	41.
	
	
	
	
	
	
	
	
	
	
	
	

	42.
	
	
	
	
	
	
	
	
	
	
	
	

	43.
	
	
	
	
	
	
	
	
	
	
	
	

	44.
	
	
	
	
	
	
	
	
	
	
	
	

	45.
	
	
	
	
	
	
	
	
	
	
	
	

	46.
	
	
	
	
	
	
	
	
	
	
	
	

	47.
	
	
	
	
	
	
	
	
	
	
	
	

	 
	
	TOTALS
	
	
	
	
	
	
	
	
	
	


On receipt of this sworn statement, the owner or lessee, or the owner’s or lessee’s designee, must give notice of its receipt, either in writing, by telephone, or personally, to each subcontractor, supplier, and laborer who has provided a notice of furnishing under section 109 or, if a notice of furnishing is excused under section 109 or, if a notice of furnishing is excused under section 108 or 108a, to each subcontractor, supplier, and laborer named in the sworn statement.  If a subcontractor, supplier, and laborer who has provided a notice of furnishing or who is named in the sworn statement makes a request, the owner, lessee, or designee shall provide the requester a copy of the sworn statement within 10 business days after receiving request. 

WARNING TO DEPONENT: A person, who  with intent to defraud, gives a false sworn statement is subject to criminal penalties as provided in Section 110 of the Construction Lien Act, Act No. 497 of the    Public Acts of 1980, as amended, being Section 570. 1110 of the Michigan Compiled Laws.


_____________________________________

________________________________



Deponent




            Date

Subscribed and sworn to before me this ________________________________________________

by ______________________________________________________________________________

Notary Public _______________________________________________________ County, Michigan

My commission expires  _____________________________________________________________

WAIVER OF LIEN

For a valuable consideration, paid to the undersigned, the receipt whereof is hereby confessed and

acknowledged,  the undersigned hereby waive, release,  and relinquish any and all claims or right of lien which the undersigned now have or may have hereafter upon the premises described in  the above sworn statement, for labor and material, general supervisions construction, or otherwise.







____________________________________(L.S.)

Date _________________________________ By ___________________________________

See example below - the numbered columns shown correspond to the numbered instructions below.

1)
List anyone who will provide work or materials for construction of the project. Note: It is important that 

each sworn statement submitted reflect the name, address, and telephone number for all of the 


subcontractors/suppliers, not just those who are receiving payment with that particular draw.

2)

List the type of improvement furnished or material supplied. Be sure to differentiate between labor and materials.

Example:

Columns






(1)




(2)

	No.
	NAME, ADDRESS, & TELEPHONE NUMBER OF SUBCONTRACTOR/SUPPLIER OR LABORER
	TYPE OF IMPROVEMENT FURNISHED

	1
	Bedrock Cement Co.
123 Main Street

Troy, MI  48084

(248) 555-1212
	Concrete

	2
	Beaver Lumber
456 Main Street

Troy, MI  48084

(248) 999-1212
	Rough Lumber


3)
List the total contract price to be paid to the subcontractor/supplier over the course of the entire project.

4)
This column should reflect the sum of the total contract price and the change orders (+) or ( -).

Example:

Columns








(3)


        (4) 

        
	TOTAL CONTRACT PRICE
	ADJUSTED CONTRACT PRICE

	2,500
	2,000

	5,000
	5,000


5)
This column shows the total amount which has been paid to the subcontractors/suppliers from previous applications and / or not including the current application.

6) This column shows the amount to be paid to the subcontractors/suppliers on the current draw. Any 
amounts in this column should be accompanied by a conditional waiver signed by the respective subcontractor/supplier (or unconditional waiver if the builder has already paid the subcontractor/supplier and wants to be reimbursed). This means that Devon Title (and in some cases the lender) will write a check directly to that subcontractor, supplier and/or Builder.
7) The balance to complete column identifies the balance remaining to be paid in the future to the 
subcontractor/supplier to complete their contract.

Example:
Columns






(5) 



(6) 


(7)

	AMOUNT ALREADY PAID
	AMOUNT CURRENTLY OWING
	BALANCE TO COMPLETE

	1,500
	500
	0

	0
	2,500
	2,500


.

8) The sworn statement must be signed and dated by the deponent and notarized. 
9) The waiver of lien section of the sworn statement should be signed by the builder or contractor.
Sample Draw 1 and Draw 2
Note: In this example, conditional waivers should be signed by both subcontractors for the amounts shown in the currently owing column. Checks will be cut directly to Bedrock Cement for $500 and to Beaver Lumber for $2,000. On the next draw, these amounts will have been paid, so they need to be put into the already paid column
Example:  Draw #1

	No.
	Name, Address, & Telephone Number of Subcontractor/Supplier or Laborer
	Subcontractor/Supplier or Laborer
	Type of Improvement Furnished
	Total Contract Price
	Adjusted Contract Price

	1
	Bedrock Cement Co.
123 Main Street

Troy, MI  48084

(248) 555-1212
	Bedrock Cement
	Concrete
	1,000
	1,000

	2
	Beaver Lumber
456 Main Street

Troy, MI  48084

(248) 999-1212
	Beaver Lumber
	Rough Lumber
	2,500
	3,000


	Amount Already Paid
	Amount Currently Owing
	Balance to Complete

	500
	500
	0

	0
	2,000
	1,000


Note:
In this next draw, Beaver Lumber would sign another conditional waiver for the $1,000 and they would be paid directly. At this time, Devon Title Agency would also require a full unconditional  waiver (or waiver of lien) from Bedrock Cement because their work has been completed and they have been paid in full.

The amount already paid + amount currently owing + balance to complete = total contract price (or adjusted contract price).

Example: Draw #2

	No.
	Name, Address, & Telephone Number of Subcontractor/Supplier or Laborer
	Type of Improvement Furnished
	Total Contract Price
	Adjusted Contract Price

	1
	Bedrock Cement
	Concrete
	1,000
	1,000

	2
	Beaver Lumber
	Rough Lumber
	2,500
	3,000


	Amount Already Paid
	Amount Currently Owing
	Balance to Complete

	500
	0
	0

	2,000
	1,000
	0


BE SURE TO ADD ALL COLUMNS AND SHOW THE SUBTOTALS AND TOTALS AT THE BOTTOM OF EACH PAGE.

Instructions for Completion of Waivers
The four different types of waivers included on our form can be used as follows:

FULL UNCONDITIONAL WAIVER or WAIVER OF LIEN: This box will be checked when

a subcontractor/supplier has completed the work in full and has been paid. The subcontractor's/supplier's statutory right to put a lien on the property is being fully waived. By the time the construction job is completed, Devon Title Agency should receive an original Full Unconditional Waiver from every subcontractor/supplier.
PARTIAL UNCONDITIONAL WAIVER: This box should be checked when a subcontractor or supplier receives partial payment for a portion of the work contracted for. Example: If Top-It-Off Roofing Co. has been paid $1,200, is not currently owed money, but will be paid $500 when the job is complete sometime in the future, they would sign a Partial Unconditional Waiver in the amount of $1,200. When the company is paid the remaining $500, a Full Unconditional Waiver will be signed.

FULL and PARTIAL CONDITIONAL WAIVERS: These boxes are checked when a

subcontractor/supplier is currently owed money. The work has been either partially or fully completed but the subs have not been paid. Devon Title (or, in some cases, the lender) will cut a check directly to the subcontractor/supplier. If the check disbursed by Devon Title to the subcontractor will be the last payment made (the balance to complete is 0), a Full Conditional Waiver should be used. If the subcontractor will be owed money on future draws, a Partial Conditional Waiver will be signed. Again, when payment is made in full, Conditional Waivers must be followed by Full or Partial Unconditional Waivers of Lien.

WAIVER OF LIEN

My/our contract with: ___________________________________________________________
to provide _________________________________________________ for the improvement to: _____________________________________________________________________________.
(Check One)

 FORMCHECKBOX 
  PARTIAL CONDITIONAL

I hereby waive my/our construction lien to the amount of $______________________, for labor/materials provided through _____________________.  This waiver, together with all previous waivers, if any, does not cover all amounts due to me/us for contract improvement provided through the date shown above.  This waiver is conditioned on actual payment of $ ______________________.
FORMCHECKBOX
 PARTIAL UNCONDITIONAL

Having been fully paid and satisfied, I hereby waive my/our construction lien to the amount of $______________________________ , for labor/materials provided through _________________.  This waiver, together with all previous waivers, if any, does not cover all amounts due to me/us for contract improvement provided through the date shown above.

FORMCHECKBOX
 FULL CONDITIONAL

I hereby waive my/our construction lien to the amount of $_____________________, for labor/materials provided through ____________________.  This waiver, together with all previous waivers, if any, does cover all amounts due to me/us for contract improvement provided through the date shown above.  This waiver is conditioned on actual payment of $ ____________________.
FORMCHECKBOX
 FULL UNCONDITIONAL

Having been fully paid and satisfied, all my/our construction lien rights against such property are hereby waived and released.

If the owner or lessee of the property of the owner’s or lessee’s designee has received a notice of furnishing from me/one of us or if I/we are not required to provide one, and the owner, lessee or designee has not received this waiver directly from me/one of us, the owner, lessee, or designee may not rely upon it without contacting me/one of us, either in writing, by telephone or personally, to verify that it is authentic.
DATE: _____________________________________________________

SIGNATURE: _______________________________________________




PHONE: ____________________________________________________

COMPANY: _________________________________________________

ADDRESS: __________________________________________________

DO NOT SIGN BLANK FORM

Notice of Commencement

Pursuant to the requirements of Section 108 of the Michigan Construction Lien Act, the undersigned, being duly sworn, gives Notice that :

	1.
	The legal description of the real property on which the improvement is to be made is as follows:


	 Land situated in the _______________________, County of ____________________, State of MI

Commonly known as:  

Tax Item No:  

 


	2.
	The Name, address, and capacity of the Owner/Lessee contracting for the improvement is:


	Name:
	

	Address:
	

	Capacity:
	


	3.
	The Name and address of the fee Owner of the above real property, if the person contracting for the improvement is a Land Contract Vendee or Lessee, is:


	Name:

	

	Address:
	


	4.
	The Name and address of the General Contractor, if any, is:


	Name:
	

	Address:
	

	
5.
	The Name and address of the Owner’s or Lessee’s Designee upon whom all notices or other instruments are to be served is: 


	Name:
	

	Address:
	


	6.
	To Lien Claimants and subsequent Purchasers:


	TAKE NOTICE THAT WORK IS ABOUT TO COMMENCE ON AN IMPROVEMENT TO REAL PROPERTY DESCRIBED IN THIS INSTRUMENT.  A PERSON HAVING A CONSTRUCTION LIEN MAY PRESERVE THE LIEN BY PROVIDING A NOTICE OF FURNISHING TO THE ABOVE NAME DESIGNEE AND THE GENERAL CONTRACTOR, IF ANY, AND BY TIMELY RECORDING A CLAIM OF LIEN, IN ACCORDANCE WITH LAW.

	

	A PERSON HAVING A CONSTRUCTION LIEN ARISING BY VIRTUE OF WORK PERFORMED ON THIS IMPROVEMENT SHOULD REFER TO THE NAME OF THE OWNER OR LESSEE AND THE LEGAL DESCRIPTION APPEARING IN THIS NOTICE.  A PERSON SUBSEQUENTLY ACQUIRING AN INTEREST IN THE LAND 
DESCRIBED IS NOT REQUIRED TO BE NAMED IN A CLAIM OF LIEN.

	

	A COPY OF THIS NOTICE WITH AN ATTACHED FORM FOR NOTICE OF FURNISHING MAY BE OBTAINED UPON MAKING A WRITTEN REQUEST BY CERTIFIED MAIL TO THE ABOVE NAMED OWNER OR LESSEE, THE ABOVE NAMED DESIGNEE OR THE PERSON WITH WHOM YOU HAVE CONTRACTED.


	7.
	Attached hereto is a blank Notice of Furnishing form.


State of Michigan

County of ___________________________

BEFORE ME, the undersigned authority, on ___________________________________________  personally appeared ____________________________________________, the _________________________________________, of ______________________________________, known to me to be the person whose name is subscribed to the foregoing instrument, and acknowledges to me that he executed the same for the purpose and consideration therein expressed, in the capacity therein stated and as the act and deed of said association.

_____________________________________________________

_____________________________________________________

	_____________________________________________ 

                                                                   Notary Public

__________________________________County

My commission expires:  ________________________




	Drafted by:   
Under the direction of: 

File No:  
	
	When recorded return to:




OWNER/DESIGNEE AFFIDAVIT *

State of Michigan 

}  

County of ____________

_______________________________________________________, being duly sworn, states the following:

1. _________________________________________ was named Designee by the Owner/Lessee for the construction of an improvement on the real property described as follows: ________________________________________________________________

______________________________________________________________ or as described on the attached Notice of Commencement.

2. The Designee has provided copies of the Notice of Commencement, as requested, with an attached blank Notice of Furnishing, within 10 days after the date of mailing of requests for such copies.

3. Attached hereto are all original Notices of Furnishing, Claims of Lien and Requests for Copies of the Notice of Commencement the Designee has received between ____________________, 200__ and ____________________, 200__.

Date:
_____________________

________________________________

(signature of Designee)

__________________________________

(Title if Officer, Member or Partner)

Address: ________________________

________________________________

Subscribed and sworn to before me this ___ day of _________________, 200__.

___________________________________________ 

Notary Public, _____________County, Michigan 

My Commission Expires: 

* If the Owner or Lessee has not named a Designee in the Notice of Commencement – or if a named Designee has died - then the Owner or Lessee may execute this Affidavit and all references to “Designee” shall be considered as referring to the Owner or Lessee.

Construction Lien Foreclosure Actions
A.
Overview

The specific procedures for enforcement of construction liens by way of foreclosure actions are set forth in the Construction Lien Act itself under MCLA 570.1117 through 570.1124. These sections of the statute prescribe the procedure for the commencement of the action, identification of defendants who must be named as parties, the consideration of defenses which can be asserted against the enforcement of the lien, as well as rules for determining the priority of construction liens and other interests in the affected property, upon sale and foreclosure. Additional rules are provided concerning the appointment of receivers.

The purpose of this section is to generally outline these basic procedures and to provide an overall road map for how the case generally proceeds, once litigation actually gets started.

B.
Basic Procedure

The basic procedures pertaining to the institution and conduct of a construction lien foreclosure 
action are found in Sections 117 and 118 of the Construction Lien Act, MCLA 570.1117 and 
570.1118. The following general rules apply with respect to the commencement of the action and 
the manner in which the action proceeds.

First, it is essential to note that the proceedings for the enforcement of a construction lien and the 
foreclosure of any interests subject to the lien must be brought no later than one year after the 
date the claim of lien was recorded. A failure to commence the appropriate circuit court action 

within this one year time frame will bar any subsequent effort to enforce the lien itself, although 
the claimant still has all other available remedies for pursuit of an action for breach of contract.

In commencing the action, it is necessary for the lien claimant to designate as defendants each 
person who, at the time of filing the action, has an interest in the real property involved and who 
would be divested of that interest or otherwise impaired by the foreclosure of the lien. 
Accordingly, at the time the action is commenced, it is necessary for the claimant to search the 

record and properly identify all owners, lessees, mortgagees and other construction lien 
claimants, and all such persons must be identified as parties in the case. This is essential, so that 
the court can make a full determination, at the appropriate time, of the particular interests to be 
protected with respect to each party having an interest in the property. All such persons must be 
identified, so that the proper priority of sharing any proceeds from the sale of the property can be 
established.

In connection with commencing an action to foreclose a construction lien, the lien claimant may 
also assert any contract claims from which the lien arose. It is typical to assert a breach of 
contract claim under these circumstances, in order to preserve rights of recovery against the 
purported debtor, independent from any lien rights.

Once the action is commenced, all other construction lien claimants, who have been named as 
defendants, may also assert their respective rights to enforce their liens. This is accomplished by 
way of the filing of the appropriate counter​claims and cross-claims against other parties. Each 
lien claimant has the right to assert his or her own claim in the pending action, even though the 
case may actually have been commenced by some other lien claimant.

The suit must be instituted in the circuit court for the county where the real property covered by 
the claim of lien is located.

The court has the obligation to examine and consider each claim and defense that is presented 
and to then determine the amount, if any, due to each lien claimant or to any mortgagee or holder 
of an encumbrance on the property and to establish priorities between and among all such 
claimants.  In this regard, the court must consider defenses which may be asserted by the property 
owner relative to breach of contract or other failure of performance on the part of any or all of the 
lien claimants.

The statute also provides that the court may allow reasonable attorneys' fees to a prevailing lien 
claimant, with the further proviso that an award of reasonable attorneys' fees is also allowed to a 
prevailing defendant, if the court determines that the lien claimant's enforcement action was 
"vexatious". In considering whether to impose an award of attorneys' fees under the statute, the 
court may consider the overall complexity and difficulty of the case and whether the defendant's 
refusal to pay the claimed debt was unreasonable. Superior Products Co. v Merucci Bros. Inc.. 
107 Mich App 153,309 NW2d 188 (1981). The decision to award attorneys' fees in a construction 
lien foreclosure action rests within the sound discretion of the trial court, although the court must 
make specific findings of fact on this issue. Childers Mfu. Co. v Altman, 100 Mich App 289,298 
NW2d 725 (1980).

C.
Priorities

The specific rules or determining priorities among all claimants involved in the enforcement and foreclosure action are set forth in detail in Section 119 of the Construction Lien Act, MCLA 570.1119. These priority rules are summarized as follows:


1)
As between parties entitled to claim construction liens, their claims of lien are treated as having equal priority.

2)
A construction lien takes priority over all garnishments for the contract debt made after commencement of the first actual physical improvement to the property, without regard to the date of recording of the lien claim.

3)
A construction lien arising under the Act takes priority over all other interests, liens or encumbrances attaching to the property, when such other interests, liens or encumbrances are recorded after the first actual physical improvement.

4)
A mortgage, lien, encumbrance or other interest recorded before the first actual physical improvement has priority over a construction lien arising under the Act. However, a series of exceptions and variations with respect to this priority also exist and must be carefully considered. These exceptions are summarized as follows:


a)
The priority of the mortgage exists with respect to all obligations secured by the 
mortgage, except for indebtedness arising out of advances made after the first actual physical improvement.


b)
An advance made pursuant to the mortgage, but after the first actual physical 
improvement, has priority over a construction lien if, for that advance, the mortgagee has received a contractor's sworn statement, has made disbursements pursuant to that sworn statement and has received waivers of lien from the contractor and all subcontractors, laborers and suppliers who have provided notices of furnishing.

c)
The construction lien of any claimant not set forth on the sworn statement upon 
which an advance was made is subordinate to the lien of the mortgage, including the advance, unless before the advance the lien claimant has provided the designee with a notice of furnishing or has recorded a lien claim.

d)
Any mortgage advance made after a notice of furnishing has been provided or a lien 
claim has been recorded is subordinate to the construction lien of that claimant, unless before the advance, the mortgagee has received from that lien claimant either a full unconditional waiver or partial unconditional waiver of lien for the full amount due the claimant as of the date through which the lien is waived as shown on the waiver and the date through which the lien is waived as shown on the partial unconditional waiver is within 30 days before the advance.

The determination of the priority of competing claimants and other persons claiming an interest in the property is determined by the court and is fixed by way of the entry of the judgment providing for foreclosure.

D.
Judgment and Redemption

The rules pertaining to the entry of Judgments for foreclosure and final orders for the distribution of proceeds upon foreclosure are set forth in Section 121 of the Construction Lien Act, MCLA 570.1121. Upon a determination by the court that a lien claimant is entitled to the enforcement of a construction lien on real property, the court may enter a Judgment ordering the sale of any interest in the property to which the construction lien attaches. If the court determines that there is interest or encumbrance which is superior to the construction lien being foreclosed, such as a preexisting mortgage, then the Judgment and order for sale must so indicate. The court may order that the lien may be satisfied out of rent, profits and income from the property being foreclosed.

Taxes and property Insurance premiums may also be accounted for in the Judgment of foreclosure and the Judgment may provide that taxes assessed and insurance premiums incurred up until the expiration of the period of redemption may be added to the amount due to the prevailing claimant.

In the foreclosure sale order, the court must fix a period of redemption and this period may not exceed four months.

Upon completion of any foreclosure sale, the court then enters a final order directing the distribution of all funds obtained from the sale in accordance with the priorities of the parties, as previously established by the court.

Redemption from a foreclosure sale is accomplished by the payment of all sums which are set forth in the Judgment of foreclosure, together with the payment of any sum due for additional taxes or insurance premiums.
Homeowner Construction  Lien Foreclosure Actions
The Act also establishes a Homeowner Construction Lien Recovery Fund in Sections 201 through 207, MCLA 570.1201 through 570.1207. The overall purpose of this Fund is to provide a mechanism for the recovery of lien amounts by subcontractors, laborers, and suppliers where the homeowner has made good faith payments to the contractor for work performed. The advantages of the Fund are that a mechanism is established for the recovery of unpaid amounts due to subcontractors, laborers, and suppliers without resorting to the otherwise harsh remedy of foreclosing on residential property in situations where the homeowner has made good faith payments to the contractor for work performed.

The Fund is administered by the Department of Licensing and Regulation. The Fund, pursuant to the statute, is mandated to be self supporting and obtain its operating funds by imposing annual assessments on contractors required to be licensed and other lien claimants who elect to become members of the Fund through voluntary payment of the annual assessment. No person is entitled to make a recovery from the Fund unless he or she has paid the annual assessment.

The Act provides for the basic organization of the Fund, which is managed by the Director of Licensing and Regulation.

In terms of the actual procedure for obtaining a recovery from the Fund, the Act sets forth a variety of rules. The Act provides that a claim of a construction lien shall not attach to a residential structure, to the extent that payments have been made for work performed, if the owner files an affidavit with the court indicating the following:

1)
The owner has paid the contractor for the improvement to the residential structure, stating the amount of the payment.

2)
The owner has not colluded with any person to obtain a payment from the Fund.

3)
The owner has cooperated and will continue to cooperate with the Department in the defense of the Fund.

The statute further provides that a person who has recorded a claim of lien, but who is precluded from recovering a construction lien in view of the owner's affidavit, may nevertheless recover from the Fund the amount for which the lien is established. In order to make such a recovery, the person seeking recovery from the fund must establish that he or she is otherwise entitled to enforcement of the lien, that payment has been made by the owner, that the contractor to whom the payment was made has used the proceeds of the payment without having paid the person claiming the lien, that the claimant has paid the appropriate assessment fees to the Fund, that the claimant is not in collusion with anyone, that the claimant has complied with any applicable licensing laws, that the claimant has made a reasonable effort to obtain payment and that the contractor with whom the claimant contracted with is licensed, if required by law.

If a foreclosure action has been commenced, the claimant seeking foreclosure enforcement must join the Fund as a defendant in the litigation within one year from the date the claim of lien was recorded.  The Fund is then represented by the office of the Attorney General. Payment from the fund is to be made only if the court finds that the claimant is actually entitled to payment from the Fund and, after judgment has become final, the Department then pays the appropriate amount of the judgment out of the Fund.

The Act further provides that there is a $100,000 limitation for payments per residential structure.

To the extent that payments are made by the Fund, the Department then becomes subrogated unto the rights of the person to whom the payment was made and may then proceed to seek recovery of the amounts paid against the contractor to whom the homeowner made the original payments. Any contractor who runs afoul of the Fund, as a consequence of failing to properly pay a lien claimant, runs the risk of dealing with licensing complaints which may be brought before the appropriate licensing agency.
Recent Amendments to Michigan's Construction Lien Act
With the passage of Public Act 572 of 2006 certain changes were made to the Construction Lien Act which became effective January 3, 2007.  The changes are outlined below.

Sworn Statements

· Form Revisions.  Under the revised Act, the sworn statement must include the address and telephone number of every subcontractor, supplier or laborer listed on the sworn statement.  The sworn statement must also include a description of the owner’s duty to give notice of its receipt to the subcontractors, suppliers, and laborers listed on the sworn statement.  

· Owner Duty.  Upon receipt of a sworn statement from a contractor, owners must now give notice either in writing, by telephone or personally, to every subcontractor or supplier who has provided a notice of furnishing or is excused from providing such notice that the sworn statement has been received.  
The purpose of this amendment is to give notice to a potential lien claimant that the contractor is requesting payment.  This may prompt the subcontractor, supplier, or laborer to request a copy of the sworn statement.  If the subcontractor, supplier or laborer requests a copy of the sworn statement, the owner must provide the sworn statement to the requestor within ten days after receiving the request. 

Notice of receipt of the sworn statement must be given every time a payment request is submitted with a sworn statement.  This requirement places a new burden on Owners. Although the Act allows the notice to be given either in writing, by telephone or “personally”, we advise that the owner provide the notice in writing, and if it is not sent by certified mail, an internal record should be kept along with a copy of the Notice.  If it is sent via facsimile, then keep a copy of the fax confirmation with the notice that was faxed.  

· The Act also limits the circumstances under which a subcontractor must provide its own sworn statement to the owner.  The Act now only requires a subcontractor to provide a sworn statement to an owner upon demand only if the owner has complied with its obligation to give notice of receipt of the sworn statement as described above.  
Lien Waivers

· Form Revisions.  The Act now requires that all four (4) types of waivers (full unconditional, full conditional, partial unconditional, and partial conditional) include language which states that the potential lien claimant has provided a notice of furnishing or the lien claimant is not required to provide one and that the owner cannot rely on the waiver if it was not provided directly to the owner without first verifying its authenticity.
· Owner Duty.  Owners can no longer rely on written lien waivers “provided by someone other than the lien claimant” unless the owner “verifies the authenticity” of the waiver.  The Act states that an owner may verify authenticity either "in writing, by telephone or personally".  Again, this provision applies to lien waivers from potential lien claimants who have provided a notice of furnishing or are excused from providing such notice.  
In most cases, an owner receives lien waivers from the general contractor in connection with a request for payment and sworn statement, rather than receiving lien waivers directly from subcontractors and suppliers.  The Act now places upon owners a new duty to “verify the authenticity” of the lien waiver.  
This process may cause practical issues for owners and contractors, especially with respect to timing of payments.  One solution is to require that lien waivers be provided directly to the owner by the subcontractors, suppliers or laborers either in person or through the mail.  Another solution is for owners to verify the waiver verbally and have the subcontractor or supplier acknowledge the conversation by e-mail or fax before payment is issued to the subcontractor, supplier, or laborer. 

Residential Liens and the Construction Lien Recovery Fund
 
The changes to the Act place an increased duty on suppliers to residential projects who are seeking to recover from the Michigan Construction Lien Recovery Fund (the "Fund").  It also significantly affects license fees for those seeking recovery from the Fund and requires each Fund member to notify the Fund, in writing, any change of address, name or form of business within 30 days of said change.  

The maximum Fund payment to subcontractors, suppliers, and laborers increased from $75,000.00 to $100,000.00 per residential structure.  A payment from the Fund cannot include "interest on the unpaid principal amount due, including time price differential or a finance charge that accrued after 90 days after a claim of lien was recorded".  In order for a subcontractor, supplier, or laborer to enforce a construction lien on a residential structure, the subcontractor, supplier, or laborer must join the Fund as a Defendant in the foreclosure proceeding no later than one year from the date the claim of lien was recorded.  
 
Specific changes to the rights and/or obligations of the various parties of the construction transactions are described below:
Suppliers
· Under the Act, suppliers to residential projects can be reimbursed from the Fund in instances where they have gone unpaid but the contractor has been paid in full by the homeowner.  The revised Act places new eligibility requirements on suppliers seeking reimbursement.  Specifically, the Act provides that if a supplier has not required advance payment in full from certain contractors or subcontractors, it must have obtained a credit report on these parties, and the report must be free of certain negative information.  And if the subcontractor or contractor's company is less than four years old, the supplier must also obtain a personal guaranty from the owner or at least one of the partners, officers, directors, managing members, trustees or shareholders of the subcontractor or contractor.  The supplier will be required to provide documentary proof that either a credit application or report was obtained from the contractor or subcontractor prior to providing the material or equipment.  

· The payment amount from the Fund to the supplier may also be limited to a supplier if the supplier did not require advance payment from a contractor or subcontractor who owed the supplier an amount equal to or greater than the credit limit given by the supplier to the contractor or subcontractor or if there are currently delinquent payments.

· Laborers, suppliers, and unlicensed subcontractors must now pay a $30.00 renewal fee every three years which is due on June 1st.  For example, if you paid your initial fee in 2006, the renewal fee of $30 will not be due until June 1, 2009.  

Homeowners
· The Act now allows a homeowner to bring an action to discharge a lien that is placed on the owner's property by an unlicensed contractor.  If the court finds that the lien claimant is not licensed as required under law, the unlicensed claimant will be responsible for “all damages” that result from recording the lien, including attorney fees and actual costs.

Licensed Contractors 
· Instead of a licensed contractor paying a $50.00 fee upon initial licensure, the initial licensure fee is now $10.00.  Additionally, there will be a $10.00 fee each year thereafter for a license renewal.  For those companies providing business from more than one retail location, the Act now provides that such fees be paid and collected for each location in order to retain Fund membership.  
State Reporting 

· The Department of Labor and Economic Growth is now required to maintain a website listing those contractors and their principals that failed to pay subcontractors or suppliers resulting in a reimbursement payment from the Fund.  This website will allow individuals and companies to have better information regarding those they are considering doing business with. 
The amendments to the Act significantly change the obligations of all parties involved in the construction process.  Both procedures and forms must be amended immediately in order to comply with the revised act.  
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